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The Bonn Government Crosses the Rubicon: 


The signing on May 26 of a “contractual agreement” 
between Western Germany, the United Kingdom, France 
and the United States climaxes a struggle of which all of 
us have been aware, but whose real significance seems to 
have been less than fully appreciated. Unfortunately, 
European affairs have been so completely dominated by 
the cold war and stereotyped by Soviet diplomacy that 
the political scene has, for Americans, been seriously 
over-simplified. We have grown so used to a brand of 
diplomacy that is crude and blustering—and at times, 
apparently, quite as inept as belligerent—that it is readily 
asstined among us that our policy should be exactly the 
reverse of that pursued by Russia, whatever the latter may 
be. Although in any particular instance this may be 
exactly what is indicated, the assumption may preclude 
discriminating thinking about what is really going on. 
Also, it tends to put the initiative in the hands of Moscow, 
which is the constant hazard of a “containment” policy— 
however inevitable such a policy may have become. 


The Turning Point 


The struggle over Germany reached a crucial point 
with the receipt on March 10 of a note addressed by the 
Soviet Union to Britain, France and the United States, 
calling for a new discussion of a peace treaty with Ger- 
many. Walter Lippmann remarked at the time on the 
general tendency to regard the Soviet move as “more of 
the same old thing,” although by the well informed it was 
seen to be a new diplomatic departure, and something not 
to be “brushed off.” 

The Soviet Union had been vigorously opposing Ger- 
man rearmament, and inveighing against the restoration 
of former Nazis to positions of power and influence. But 
this line was suddenly reversed, and the German national- 
ists found themselves being offered practically everything 
they could wish—except the revision of the eastern 
boundary. The obvious reason for the change was Mos- 
cow's overwhelming concern to win western Germany 
away from the NATO system and into the Soviet orbit. 
This is an altogether different matter from trying to win 
Germany for Communisin, Said Mr. Lippmann: “Our 
problem in Germany would be very simple indeed if the 
Soviets were as simple-minded as that. For the Germans 
are overwhelmingly anti-Communist and anti-Russian, 
and if the issue were merely ideological, there would be 
no serious doubt whatever about the outcome.” 

This view of the matter puts the question of “free 
elections” in a new light. In March it was still plausible 


to say, as Anne O'Hare McCormick wrote in her column, 
“A United Nations commission authorized to investigate 
the possibilities of a free, all-German election arrived in 
Germany on Monday. So far it had been refused permis- 
sion to enter the Soviet zone. But free elections are the 
first step toward unification. It goes without saying that 
without proof of Moscow’s willingness to allow the Ger- 
mans under Soviet rule to express themselves freely the 
proposal of an all-German Government is meaningless.” 
This line of thinking was reflected in the Three-Power 
note handed to Russia on March 25, in which it was in- 
sisted that a valid German government could be set up only 
by means of free elections. To discover whether or not this 
was possible the West relied upon the UN commission. 
(The Russian objection to its activities rested upon a 
disputed interpretation of Article 107 of the Covenant.) 
The main question emerging concerned the Soviet 
Union's intentions with respect to the holding of such 
elections. 

On April 1 Mr. Lippmann sharply criticized our German 
policy, which he said “has been built upon the notion that 
a provincial German government, formed under our oc- 
cupation and subsidized and guided by the officials of the 
occupation, could lead the whole German nation into a 
military alliance with the West.” 

By way of interpreting a piece of propaganda from 
Prague, broadcast a few days earlier, Mr. Lippmann sum- 
marized the Communist line thus: “(1) United States 
influence in West Germany is based on the Adenauer 
government; (2) the Adenauer government is based pre- 
dominantly on the Catholic and conservative voters of 
the Rhineland and of Bavaria; (3) these voters are a 
minority in a united Germany where there is a majority 
which is Protestant and/or Socialist; (4) therefore an all- 
German election will knock out the political foundation 
of United States influence in Germany.” 

The gravamen of the matter, as Mr. Lippmann saw it, 
was that we have no assurance whatever that the Western 
plans for Germany could survive the free elections to 
which we are so definitely committed. 

On April 3, after a debate on foreign policy, the 
Bundestag sustained the Adenauer government. “The 
argument.” Mrs. McCormick wrote, “was on whether to 
give priority to integration with the West or the reuni- 
fication of Germany. This is the overwhelming issue in 
Germany. Since the Soviet offer of settlement based on 
unity, moreover, it is not a long-term but an immediate 
issue. For the first time since defeat and partition the 
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Germans see dangled before them the picture of a united, 
neutral, independent country, free to produce what it 
likes and to resume its trade and expand its old markets 
in the East.” Here was “tempting bait,” indeed. “The 
Russia proposal seems to present a choice—national union 
versus union with the West—and the effect is almost as 
upsetting to the Germans themselves and to the still- 
unfinished structure of Western policy as Moscow had 
hoped it would be.” 
The Climax 


The Russian note of April 9 brought the matter to a 
head. It would be hard to phrase a more effective appeal 
to German sentiment than this call for “immediate meas- 
ures for the unification of Germany and the formation of 
an all-German government.” 


“In this connection,” the note declared, “the Soviet 
Government considers it necessary that the Governments 
of the U.S.S.R., United States of America, England and 
France without delay discuss the question of conducting 
free all-German elections, as was suggested earlier. 
Recognition on the part of the Government of the 
U.S.S.R., United States of America, England and France 
of the necessity of conducting free, all-German elections 
will create the full possibility of conducting such elections 
in the nearest future.” 


On its face this was a turning of the tables—not an 
indication of any discoverable change in ultimate intention 
on the part of Moscow, but an indication that Moscow 
had found a diplomatic weapon with which to attack the 
West, with all Germany listening. Writing from Bonn 
to the New York Times on April 11, Drew Middleton 
said, 

“The emphasis on free all-German elections under the 
aegis of the four occupation powers is the most alluring 
and potentially dangerous point in the second Soviet note 
bidding for Germany’s reunification. . . . 

“Some observers feel that the German situation now 
has settled into a race between the slowly mounting pop- 
ular clamor for negotiation with the Russians on unity 
and the Allied-West German negotiations on integration.” 

The Times said editorially on April 12, concerning the 
crucial question of elections: “A United Nations commis- 
sion in Germany has just sent a fourth and last note to 
the Soviet commander asking permission to enter the 
Soviet zone to explore election possibilities. Three pre- 
vious notes have been ignored. Previous experience with 
‘joint’ commissions in which the Soviet Union partici- 
pated offers no good augury for their success. What the 
Soviet Union is asking, in effect, is a veto power over 
any decisions that the other Powers could reach. That 
was the story in Korea; in Austria, and has been the story 
in Germany thus far. There is nothing hopeful in the 
invitation to its repetition.” 

On May 6, the Times said: “The latest German local 
elections held in the State of Hesse, are a straw in the 
wind. They show a victory for the Socialists who oppose 
not so much German rearmament as German integration 
with the West ahead of German unification. These re- 
sults are not decisive, because the Socialist gains were 
due in part at least to popular support of industrial na- 
tionalization in a state already controlled by the Socialists 
and because they have been offset by victories of the 
Government parties in other states. But the local elec- 
tions do show a steady erosion of Chancellor Adenauer’s 
popular support, which has led to an incipient revolt 
against his foreign policy.” 


In an article in the Sunday Times Magazine for May 
11 Mr. Middleton threw this interesting sidelight on the 
political situation in Germany: “The Socialists charge 
that Dr. Adenauer, a conservative leader of a conserva- 
tive party and a stanch Catholic, is uninterested in Ger- 
many’s reunification because it would mean that united 
Germany would be Protestant and Socialist rather than 
conservative and Catholic as West Germany, they assert, 
is today. The Chancellor spends a good deal of his time 
denying the truth of this allegation. He would be, he said 
recently, ‘a poor Christian’ if he wished to leave seventeen 
million East Germans in Communist slavery because their 
inclusion in a united Germany might turn him out of 
office.” 

The West Makes Reply 


On May 13 the United States, Britain and France made 
“identical” replies to the Russian note of April 9.1. They 
stood pat. Committed to a free, unified Germany, at 
peace with the world, and ready to negotiate to that end 
they must nevertheless “first reach a clear understanding 
upon the scope of the negotiations and upon the funda- 
mental problems to be examined.” This, the note ex- 
plains, is not a simple matter. 


“A German peace treaty can be worked out only if 
there is an all-German government formed as a result of 
free elections and able to participate in full freedom in 
the discussion of such a treaty... . 


“The all-German government resulting from free elec- 
tions must itself be tree. Such freedom is essential both 
before and after a peace treaty has been negotiated. It 
must be able to maintain its genuinely representative 
character ; to assume its responsibilities as the government 
of a reunited Germany and to play its full part in the 
discussion of the peace-treaty. This question of freedom 
is, therefore, inseparable from the problem of elections. 
The Soviet Government has still failed to give any indica- 
tion of its views on this subject. The United States 
Government must ask specifically whether the Soviet 
Government considers that an all-German government, 
resulting from free elections, would be under four-power 
control until after the conclusion of a peace treaty or 
whether they agree that it should have the necessary free- 
dom of action and powers of government. 


“The United States Government is happy to note that 
the Soviet Government now agrees in principle that there 
should be free elections throughout Germany. Such free 
elections can, however, only be held if the necessary con- 
ditions exist in all parts of Germany and will be main- 
tained not only on the day of voting, and prior to it, but 
also thereafter. An essential first step is, therefore, to 
insure such conditions. Otherwise, no progress can be 
made. In recent years the Eastern part of Germany has 
evolved in a direction increasingly divergent from the 
main path of German progress. This is a principal reason 
why an impartial inquiry is needed before elections can 
take place.” 

The note repeats the proposal that the UN Commission 
be employed for this purpose, but affirms a readiness to 
“consider any other practical and precise proposals.” 

Here was an effort to meet the Soviet challenge without 
interrupting the negotiations, then nearing completion, for 
a “contractual agreement” between Western Germany 
and the three Western powers. 


1 The quotations below are from the American note. 
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Russia’s Final Bid 


A comparatively restrained and shrewdly worded reply 
came from Moscow on May 24—just before the sched- 
uled signing of the contractual agreement with the Ade- 
nauer government. That agreement it calls a subterfuge 
—‘a separate treaty which is falsely termed contractual 
to mislead the people.’ Thus the Potsdam agreement is 
“flagrantly violated.” The Soviet Government had “agreed 
to” the Allies’ proposal for elections, but now it finds, in 
their note of May 13, “a whole series of new preliminary 
conditions” set forth, whose obvious purpose, it declares, 
is delay. 

The note is manifestly aimed at the German people, 
who are warned against a “new German army headed by 
Nazi generals”; against “further delay in adjusting the 
problem of a peace treaty and of the unification of Ger- 
many”; and against “a plan on foot to confront the 
German people with accomplished facts’—brought about 
through separate agreements. The Soviet Union renews 
its request for “joint examination” of the pending issues 
with “no more delay.” 

The note concludes by affirming the Soviet Govern- 
ment’s “assumption that no separate agreements which 
any part of Germany may have concluded with the gov- 
ernments of other states, will impose any obligations on 
the central German government and that once the central 
German government has signed the peace treaty it will 
possess all the rights enjoyed by the governments of 
other, independent and sovereign states.” 


The Die Is Cast 


The contractual agreement signed on May 26 repre- 
sented what is called a calculated risk on the part of the 
Western Allies. How well it was calculated remains to 
be seen. Writing on the following day Mr. Lippmann 
said: “The main thing that was agreed to at Bonn yester- 
day was the recognition of an accomplished fact—that 
Germany, and even Western Germany, is again a great 
power in Europe.” Everything else he regards as tenta- 
tive. “The agreements have been signed on the assump- 
tion, first, that the Soviet Union is playing a long game 
and that it will not act catastrophically now, and second, 
on the assumption that the real issues within the alliance, 
within Germany, and with the Soviet Union must be put 
off until after the American election.” 

Noting that France and Great Britain are so “over-ex- 
tended outside of Continental Europe” that they are not 
in position to play their full part in NATO, Mr. Lipp- 
mann sees an increased burden falling on the United 
States. Of the German situation he wrote, ominously: 
“With the strongest army and the strongest economy in 
Western Europe, the Germans would be bound by the 
agreements they have just signed to the principle that they 
cannot—without the unanimous consent of their allies— 
use their power and influence to serve the German interest 
in unification, territorial revision, and economic relations 
with Asia. All of this imputes to the German nation a 
passion for self-sacrifice in the interest of others that it 
would not be prudent to count upon. It will be safer 
to suppose that any German government will be swept out 
of office unless it uses the German power and influence 
fer German national ends.” 

Max Lerner, writing in the New York Post, May 26, 
takes a dim view of the prospect. “Suppose,” he says, 
“the 12 West German divisions to be built inside of 
NATO are soon matched by 12 East German divisions 
in the Kremlin camp. What if, once they are in being, 
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they combine under a not impossible new German Fueh- 
rer? Who and what will stop them, once we have shown 
the Germans that they can have their way? Certainly 
not the paper guarantee that Acheson is writing into the 
treaty to assure the French.” 

In more hopeful vein an article in the New Republic 
(New York), May 12, sizes up the situation. The writer 
concludes : 


“There is, then, at the least a possibility that if the 
status quo continues a few years, as it most likely will, 
the spring of the sentimental urge for German unity may 
dry up, vitiated by the hard facts of economics and the 
realities of everyday politics. That would seem to pre- 
scribe for the Western Powers a policy of nibbling away, 
however slowly, at the obstacles to the inclusion of West- 
ern Germany in the free European organizations, and by- 
passing the Soviet propaganda proposals—an undistin- 
guished, unglamorous, boring, but wholly realistic policy, 
capable of knocking the bottom out of Russia’s plans in 
Germany, a policy, above all, fully in line with the U. S. 
administration’s global strategy of containment and co- 
existence ; indeed, exactly that policy faithfully followed 
by Dr. Adenauer for the last two years. It is very likely 
that he has accepted for himself the realization that Ger- 
man unity is for the moment impossible, though he has 
not dared to say so openly, even to his colleagues.” 

To others it appears more likely that the urge toward 
German national unity will continue and grow stronger, 
but that there is a real chance for democracy, as the West 
conceives it, in a united Germany. 

For all of us who are either impatient or faint-hearted 
in the face of the critical situation in Europe some com- 
ments in the London Spectator a few months ago may 
be wholesome. “The trouble with American foreign 
policy,” said the Spectator, “and with the growing number 
of non-professionals who take an interest in it, is not any 
absence of goodwill, but a certain lack of experience and 
technical expertness. Even the pronouncements of such 
lifelong specialists as Mr. George Kennan, the Ambas- 
sador-designate to Moscow, are not particularly difficult 
to criticise on technical grounds. And the opinions of 
ordinary Americans of all kinds on matters of foreign 
policy are continually bedevilled by the typically Ameri- 
can belief that there can be and must be a solution—even 
a quick solution—to every practical problem. American 
policy in the Far East has been repeatedly brought up 
against a blank wall—or rather against an all-enveloping 
feather bed—by the rash belief that the problems which 
China set before the world, both before and after the 
advent of a Communist Government, could be in some 
way ‘solved.’ A sense of the continuing nature—indeed 
the virtual permanency—of some international problems 
does not come naturally to most Americans.” 


The “Miracle”{Case 


The decision of the U. S. Supreme Court handed down 
on May 26, condemning censorship of the motion picture, 
“The Miracle,” may well be read in connection with the 
recent released-time (Zorach) decision, reviewed in these 
columns on May 17. For while the three justices who dis- 
sented sharply in the Zorach case were in the present 
instance parties to the ruling opinion, which was unani- 
mous, there is a certain parallel between the two cases. 
In the Zorach case the Court backed away from the J/c- 
Collum doctrine—in the Illinois released-time case—with 
its absolute, black-or-white prescription of legality ; in the 
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Miracle case, the Court refuses to be party to an even 
more specific and sweeping type of control in the religious 
sphere. 

The decision is notable in that, as Mr. Justice Clark 
stated for the full Court, it is the first “to present squarely 
to us the question whether motion pictures are within the 
ambit of protection which the First Amendment, through 
the Fourteenth, secures to any form of ‘speech’ or ‘the 
press.” The decision upsets a precedent set thirty-seven 
years ago when the Supreme Court ruled in a case arising 
in Ohio, that exhibiting motion pictures is ‘‘a business 
pure and simple”; they are “not to be regarded, nor in- 
tended to be regarded by the Ohio Constitution, we think, 
as part of the press of the country or as organs of public 
opinion.” 

In a series of decisions beginning in 1925, Justice Clark 
explains, “this Court held that the liberty of speech and 
of the press which the First Amendment guarantees 
against abridgement by the federal Government is within 
the liberty safeguarded by the Due Process Clause of the 
Fourteenth Amendment from invasion by state action.” 

What Is ‘’Sacrilegious’’? 

The issue before the Court, which heard the case on 
appeal from a decision by the New York Court of Ap- 
peals, which upheld the State Board of Regents in ban- 
ning the picture, centered in the meaning of the word 
“sacrilegious.” The New York statute under which the 
censorship occurred requires refusal of a license to any 
film that is in whole or in part “obscene, indecent, im- 
moral, inhuman, sacrilegious, or is of such a character 
that its exhibition would tend to corrupt morals or incite 
to crime.” In this case the picture was held by the court 
below to be sacrilegious. It occasioned many complaints 
because it depicts a simple-minded woman who imagined, 
when she became pregnant, that the miracle of a virginal 
conception had happened to her. 

The Court disposed of the charge of sacrilege in these 
words : 

“In seeking to apply the broad and all-inclusive defini- 
tion of ‘sacrilegious’ given by the New York courts, the 
censor is set adrift upon a boundless sea aiid a myriad of 
.conflicting currents of religious views, with no charts but 
those provided by the most vocal and powerful ortho- 
doxies. New York cannot vest such unlimited restraining 
control over motion pictures in a censor... . 

“Under such a standard the most careful and tolerant 
censor would find it virtually impossible to avoid favoring 
one religion over another, and he would be subject to an 
inevitable tendency to ban the expression of unpopular 
sentiments sacred to a religious minority. 

“Application of the ‘sacrilegious’ test, in these or other 
respects, might raise substantial questions under the First 
Amendment's guaranty of separate church and state with 
freedom of worship for all. 

“However, from the standpoint of freedom of speech 
and the press, it is enough to point out that the state has 
no legitimate interest in protecting any or all religions 
from views distasteful to them which is sufficient to jus- 
tify prior restraints upon the expression of those views. 

“Tt is not the business of government in our nation to 
suppress real or imagined attacks upon a particular re- 
ligious doctrine, whether they appear in publications, 
speeches, or motion pictures.” 


No “Absolute” Rule 
Mr. Justice Frankfurter concurring opinion 
seconded by Justices Jackson and Burton warned against 


the “tyranny of absolutes” in the application of a legal 
principle : 

_ “We are asked to decide this case by choosing between 
‘two mutually exclusive alternatives: that motion pictures 
may be subjected to unrestricted censorship, or that they 
must be allowed to be shown under any circumstances, 
But only the tyranny of absolutes would rely on such 
alternatives to meet the problems generated by the need 
to accommodate the diverse interests affected by the mo- 
tion pictures in compact modern communities. 


“It would startle Madison and Jefferson and George 
Mason, could they adjust themselves to our day, to be 
told that the freedom of speech which they espoused in 
the Bill of Rights authorizes a showing of ‘The Miracle’ 
from windows facing St. Patrick’s Cathedral in the fore- 
noon of Easter Sunday, just as it would startle them to 
be told that any picture, whatever its theme and its ex- 
pression, could be barred from being commercially ex- 
hibited. 

“The general principle of free speech, expressed in the 
First Amendment as to encroachments by Congress, and 
included as it is in the Fourteenth Amendment, must be 
placed in its historical and legal contexts. The Constitu- 
tion, we cannot recall too often, is an organism, not 
merely a literary composition.” 

It is precisely this line of reasoning that led to much 
of the dissatisfaction with Supreme Court decisions (prior 
to the Zorach case) which seemed to set up a rule of “ab- 
solute” separation between church and state—a rule given 
expression in its most extreme form by the late Mr. Jus- 
tice Rutledge. 

“Unconstitutionally Vague”’ 

The concurring opinion points out the impossibility of 
giving the concept of the “sacrilegious” a clear and un- 
ambiguous meaning in a society that is religiously heter- 
ogeneous, and continues: 

“It is this impossibility of knowing how far the form 
of words by which the New York Court of Appeals ex- 
plained ‘sacrilegious’ carries the proscription of religious 
subjects that makes the term unconstitutionally vague. 

“To stop short of proscribing all subjects that might 
conceivably be interpreted to be religious, inevitably 
creates a situation whereby the censor bans only that 
against which there is a substantial outcry from a re- 
ligious group. And that is the fair inference to be drawn, 
as a matter of experience, from what has been happening 
under the New York censorship. 

“Consequently the film industry, normally now guided 
by creative artists, and cautious in putting large capital 
to the hazards of courage, would be governed by its no- 
tions of the feelings likely to be aroused by diverse re- 
ligious sects, certainly the powerful ones. The effect of 
such demands upon art and upon those whose function is 
to enhance the culture of a society need not be labored.” 


As we go to press another unanimous decision of the 
Supreme Court is announced, striking down a censorship 
ordinance in the city of Marshall, Tex., because of the 
banning of the famous motion picture “Pinky.” The Court 
cited its decision in the “Miracle” case as covering the is- 
sue raised, although the latter was a cultural rather than a 
religious issue. The ordinance authorized the board of 
censors to prevent the showing of a picture which it 
deemed “of such character as to be prejudicial to the best 
interests of the people of the city.” 
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